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Taxation and sustainable development:
doing things right and doing the right things

José Avilez Ogando, Sara Neto

“(...) as countries have come to discover, sustainable development can-
not be solved by using furst world thinking to address third world prob-
lems.”

Abstract: Sustainable development has become a global priority as
countries strive to meet the Sustainable Development Goals (SDGs)
established in the United Nations’ 2030 Agenda. While various meas-
ures have been proposed and implemented to achieve these goals, the
sustainability of tax systems themselves remains a crucial yet over-
looked component to this framework.

This paper begins by outlining the concept of SDGs and the role
taxes can have in their financing and implementation. It argues the
best way to have SDGs implemented is by reinforcing state capacity
in developing countries, a goal that can only be achieved by assisting
them to jumpstart efficient and effective tax systems. In this view, the
sustainable tax system should be considered an implicit SDG — the
one that makes other SDGs possible. We then go on to argue several
key aspects that make up a sustainable tax system, such as its oper-
ational efficiency, transparency, accountability, citizen participation
and fairness.

Instead of adopting an external perspective in emphasizing the ef-
fects taxation can directly have in achieving socially valuable goals,
this paper proposes rather an internal point of view — that a sound tax
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system should be regarded as an SDG in its own right. Through this
perspective, we recognize the first link between taxes and sustainable
development lies in assisting in the creation of tax systems able to
allow governments in implementing the emancipatory goals set out
in the 2030 agenda. Only on this assumption, can we finally make the
necessary coordination efforts to preserve the balance of our planet for
future generations and advance in building just, equitable and inclu-
sive societies.

Keywords: sustainability, development, cosmopolitan turn, tax ca-
pacity, domestic resource mobilization.

Resumo: O desenvolvimento sustentdvel tornou-se uma prioridade
global enquanto os paises se esforcam para atingir os Objetivos de
Desenvolvimento Sustentdvel (ODS) estabelecidos na Agenda 2030
da Organizacio das Na¢des Unidas. Embora tenham sido propostas e
implementadas varias medidas para alcancar esses objetivos, a susten-
tabilidade dos préprios sistemas fiscais permanece neste quadro um
componente crucial, embora negligenciado.

Este artigo comega por apresentar o conceito de ODS e o papel
que os impostos podem ter no seu financiamento e implementacio.
Argumenta-se que a melhor forma de implementar os ODS ¢é refor-
cando a capacidade estatal nos paises em desenvolvimento, um ob-
jetivo que s6 pode ser alcancado ajudando-os a criar sistemas fiscais
eficientes e eficazes. Nesta visdo, o sistema fiscal sustentavel deve ser
considerado um ODS implicito — aquele que torna os outros ODS
possiveis. Passamos de seguida a elencar os vdrios aspetos-chave que
compdem um sistema fiscal sustentdvel, tais como a sua eficiéncia
operacional, transparéncia, responsabilidade, participacio dos cida-
daos e equidade.

Em vez de adotar uma perspetiva externa ao enfatizar os efeitos que
a fiscalidade pode ter diretamente na realizacio de objetivos social-
mente valiosos, este artigo propde antes uma perspetiva interna sobre
o tema — a de que um sistema fiscal sélido deve ser considerado um
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ODS em si mesmo. Através desta perspetiva, seremos capazes de reco-
nhecer que o primeiro elo entre impostos e desenvolvimento sustenta-
vel reside na assisténcia a criacio de sistemas fiscais aptos a capacitar
governos a implementar os objetivos emancipatdrios estabelecidos na
agenda 2030. E com base nesse pressuposto, possamos entio tornar
possivel a coordenacio de esforcos necessdria a restabelecer o equili-
brio do nosso planeta para geracdes futuras e avangar na construcio de
sociedades justas, equitativas e inclusivas.

Palavras-chave: sustentabilidade, desenvolvimento, viragem cosmo-
polita, capacidade fiscal, mobilizacdo de recursos domésticos.

1. The metamorphosis of the world

2015 was the year Ulrich Beck died, one of the most prominent soci-
ologists of our time. To him, “nature can no longer be understood outside
of society, or society outside of nature”'. Beck offered a profound and
wide-ranging account of the effects of common risks humanity faces
and the ensuing ecological conscience of a shared fate that can re-
shape contemporary societies and institutions. In his last book, The
metamorphosis of the world, published after his death, he argues that the
many whose ideas are still rooted in the previous paradigm of social
change continue to be unable to address the issues presented by the
global risks we face. This is because those paradigms lock the observer
into existing institutional frameworks, which are not only unable to
adequately deal with those risks, but rather have been shown to repro-
duce and foster them?.

In his book, whose main arguments will be remembered in the
course of this paper, Beck emphasizes that, “much more than changing,
we are facing a world that is metamorphosing”. Metamorphosis is a the-

1. Ulrich Beck, Risk Society: Towards a New Modernity, Sage, Londres, 1992, p. 80.
2. Ulrich Beck, A metamorfose do mundo, ediges 70, 2017, p. 148.
3. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 15.

329



NOVA Tax Research Series

ory that goes beyond world risk society theory as it is about the pos-
itive side effects of global risks that affect us all. The anticipation of
catastrophe is now seen as a force that motivates and mobilizes us in a
way that makes risk society become a powerful actor of the metamor-
phosis of our shared world, which includes our political institutions*.
These prospects of catastrophe are potentially emancipatory as they
produce normative horizons of common goods and replace the exist-
ing units of research in the social sciences, with a new cosmopolitan
paradigm’.

Climate change points to the mistakes of industrialization and
consumer society and calls for the acknowledgement and correction
of those mistakes. These bring back a repressed collective memo-
ry, wherein the self-assurance of industrial capitalism and organized
states are now confronted with consequences of their own actions
that objectively threat their own existence®. The global risks we face
have two sides: our common vulnerability and our collective respon-
sibility for our own survival’. They require us to take the problems
of justice and equality from the national agenda and transfer them
to the cosmopolitan agenda of international politics, and practice
new forms of transnational responsibility. Climate change induces
new cooperation patterns between countries, private organizations,
governments and activists that would otherwise ignore or consider
each other enemies®. This global risk can therefore be seen, not as a
global catastrophe but rather the anticipation of it, the perception

4. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 89.
5. Ulrich Beck, A metamorfose do mundo, edigdes 70, 2017, p. 148.
6. Ulrich Beck, A metamorfose do mundo, edigdes 70, 2017, p. 52.

7. They force us to “remind ourselves of the ways in that the human race jeopardizes its own ex-
istence. Consciousness of humanity thus acts as a fixed point. The risk of climate change generates
an Umwertung der Werte (a revaluation of values) (Nietzsche), turning the system of value ori-
entation upside down — e.g., from postmodern cultural relativism to a historical new fixed star by
which to mobilize solidarities and actions. This is the case because the global climate risk contains
a sort of navigation system in the otherwise storm-tossed seas of cultural relativism.” Ulrich Beck,
A metamorfose do mundo, edi¢des 70, 2017, p. 61.

8. Ulrich Beck, A metamorfose do mundo, edigdes 70, 2017, pp. 64-65.
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that it is upon us, telling us it is time to act — time “to drag people out
of their routines and pull politicians from the “constraints” that alleged-
ly surround them™. Problematizing climate injustice by pointing at
those individuals, communities and nations who have suffered and
continue to suffer on the wrong side of colonial history is in itself a
sign that global climate risk is conducive to the common discovery
of new and previously obscured normative horizons. The cosmopol-
itan view required by the pending crisis brings to light the theme of
reforming institutions such as law, politics, economy, technology,
consumption and lifestyles. A reform that is not only urgent, but
also morally imperative and politically possible, even if absent from
conferences and politics'®.

The idea of metamorphosis at the same time explains the new ways
of thinking required by these crises that shape our future, while also
calling for us to fully embrace them. Something that is necessary if we
are to effectively address the insufficiencies of previous approaches by
existing institutions and build new coordinated efforts, adequate to
the common challenges we face. As Ulrich Beck has put it, climate
change is not climate change: it is at once much more and something
very different from that. It is a reformation of modes of thought, of
lifestyles, consumer habits, of law, economy, science and politics. The
dramatic power of global risks and their unseen emancipatory side
effects need to broaden our horizons, alter our being in the world and
the ways of thinking that allow us to address the inescapable truth of
our shared fates'!.

9. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 60.
10. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 158.
11. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 149.
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2. Our common goals

The concept of sustainable development has evolved significantly
over the past several decades, marked by a series of landmark docu-
ments that have shaped public policies and global priorities. In 1972
with the first United Nations Conference on the Human Environ-
ment in Stockholm,'? a call for action was made for a coordinated
agenda of development and environment protection, leading to the
creation of the United Nations Environment Programme Secretari-
at, established to promote international environmental cooperation.
The 1987 Brundtland Commission report", laid the groundwork by
defining sustainable development as meeting the needs of the present
without compromising the ability of future generations to meet their
own needs. This document also went further by suggesting that envi-
ronmental issues are an integral part of all development policies and
therefore argued that creating separately environmental institutions
was not the appropriate approach, as they should be integrated as part
of all other areas of policy decisions!*.

Building on this foundation, at the 1992 Earth Summit, the Rio
Declaration on Environment and Development” and Agenda 21'°

12. And the simultaneous publication of the report by Donella H. Meadows, Dennis L.
Meadows, Jgrgen Randers, William W. Behrens III, of the landmark report “The Limits
to Growth: A Report for the Club of Rome’s Project on the Predicament of Mankind”,
Potomac Associates, 1972, that concluded that if the present growth trends in world pop-
ulation, industrialisation, pollution, food production and resource depletion continue un-
changed, sometime within the next one hundred years we will reach the limits to growth
on this planet.

13. United Nations, Report of the World Commission on Environment and Development, Our
Common Future, General Assembly, 1987, document A/42/427, a report that was coordi-
nated by then Prime Minister of Norway, Gro Harlem Brundtland.

14. Peter P. Rogers, Kazi E Jalal, Jogn A. Boyd, An Introduction to Sustainable Development,
Earthscan, 2008, p. 9.

15. United Nations, Rio Declaration on Environment and Development, United Nations Con-
ference on Environment and Development, Rio de Janeiro, 1992.

16. United Nations, Agenda 21, United Nations Conference on Environment & Development.
Rio de Janeiro, 1992.
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were approved, emphasizing the integration of environmental, social,
and economic dimensions in development policy and practices, call-
ing for global cooperation to address the pressing global challenges of
the time: poverty, environmental degradation and resource depletion.
In 2000 the United Nations issued the Millennium Declaration!” fur-
ther solidifying the commitment of the international community to
sustainable development by establishing the Millennium Develop-
ment Goals (MDGs), a set of eight time-bound targets aimed at ad-
dressing poverty, health, education, and environmental sustainability.
In June 2012, on the twentieth anniversary of the Rio Earth Summit,
the world once again met at the UN Conference on Sustainable De-
velopment, known informally as the Rio+20 Summit. Here, a review
was made on the progress of forty years of international environmen-
talism, reaching to the unsettling conclusion that the diagnosis first
made back in 1972 was fundamentally correct and that the challenges
of combining economic growth, social inclusion and environmental
sustainability were still unmet and indeed were intensifying'®.

These and other initiatives' have brought sustainable develop-
ment into the mainstream and promoted discussions and partnerships
involving public and private sectors. In 2015, building on the MDGs
and incorporating lessons learned, the Heads of State, Government,
and High Representatives adopted in New York the 2030 Agenda
for Sustainable Development®. It outlines a global plan for achiev-
ing 17 Sustainable Development Goals (SDGs) and 169 targets?! to

17. United Nations, Millennium Declaration, Resolution Adopted by the General Assembly,
18 September 2000, A/RES/55/2.

18. Jeffrey Sachs, The age of sustainable development, New York, Columbia University Press,
2015, p. 481 -482.

19. Such as the Accra Agenda for Action, adopted in September 2008, organized by OECD
and the Second International Conference on Financing for Development, which took
place in Doha, Qatar, in also in 2008.

20. United Nations General Assembly, Transforming our world: the 2030 Agenda for Sustain-
able Development, 2015, A/RES/70/1.

21. The 17 SDGs are: 1. No Poverty; 2. Zero Hunger; 3. Good Health and Well-being; 4.
Quality Education; 5. Gender Equality; 6. Clean Water and Sanitation; 7. Affordable and
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guide global efforts in achieving a more just, inclusive, and sustainable
world by 2030.

SDGs are a collective call to action to end poverty, protect the
planet and ensure peace and prosperity for present and future genera-
tions. These goals are integrated and indivisible, global in nature and
universally applicable??, under the principle of common but differ-
entiated responsibilities?®. This approach implies solidarity between
countries and taking into account different national realities, capac-
ities and levels of development. It also involves both a coordinated
approach — between states — and an individual one, directed towards
their citizens, in a way that universally recognizes their dignity, con-
sequently treating individuals with equal concern and respect?*. The
SDGs are certainly an ambitious endeavor, as these self-evident truths
are still far from being a given in all areas of the world.

Clean Energy; 8. Decent Work and Economic Growth; 9. Industry, Innovation and Infra-
structure; 10. Reduced Inequalities; 11. Sustainable Cities and Communities; 12. Respon-
sible Consumption and Production; 13. Climate Action; 14. Life Below Water; 15. Life on
Land; 16. Peace, Justice and Strong Institutions; 17. Partnerships for the Goals. Each of
these goals is associated with specific targets and indicators designed to measure progress
towards achieving them. The SDGs are intended to be integrated and indivisible, meaning
that progress on one goal should contribute to progress on the others, and that no one should
be left behind in the pursuit of sustainable development.

22. Cf. paragraph 55 of the 2030 Agenda.

23. Cf. paragraph 12 of the 2030 Agenda, mentioning principle 7 of the Rio Declaration,
which states that: “(...) In view of the different contributions (...), States have common
but differentiated responsibilities. The developed countries acknowledge the responsibility that
they bear in the international pursuit of sustainable development in view of the pressures their
societies place on the global environment and of the technologies and financial resources they
command.”.

24. As Ronald Dworkin puts it, taking into account “the basic understanding that dignity re-
quires equal concern for the fate of all and full respect for personal responsibility— is not relative.
It is genuinely universal.” (cf. Justice for Hedgehogs, The Belknap Press of Harvard Univer-
sity Press, 2011, p. 338). “As we embark on this great collective journey, we pledge that no one
will be left behind. Recognizing that the dignity of the human person is fundamental, we wish to see
the Goals and targets met for all nations and peoples and for all segments of society. And we will
endeavour to reach the furthest behind first.”, cf. paragraph 4 of the United Nations General
Assembly, Transforming our world: the 2030 Agenda for Sustainable Development, 2015, A/
RES/70/1.
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The case for goals-based success was brilliantly put by John E Ken-
nedy in his famous peace speech in June 1963: “By defining our goal
more clearly, by making it seem more manageable and less remote, we can
help all people to see it, to draw hope from it and to mowve irresistibly towards
it"®. Ulrich Beck writes that the widespread belief that climate change
is a fundamental threat to all of humankind and nature has the po-
tential to bring a form of mobilization and coordination until now un-
known, one that can change the national analytical lens. The notion
of impending catastrophe could gradually mobilize many actors, with
the confrontation between the existing institutions of law and politics
and these new normative horizons leading to a permanent process of
reformation and counter-reformation — non-linear and open-ended?.

The truth is however, as previous experiences have showed, we
have consistently failed to meet these commonly agreed targets and
expectations. To effectively address the collective challenges we face,
anew approach is needed. Such approach needs to involve a new form
of thinking about development that necessarily involves the concept
of sustainability?’. A concept that embodies the only way of thinking
that takes into consideration the long-term effects of our choices?®.

As we will see in the next pages, a new approach is underway in the
sustainable development discourse. One which can be characterized
as a “constructive political turn”? in the way we address these issues or
a “cosmopolitan turn into our contemporary life”°. A shift that may have

25. As pointed out by Jeffrey Sachs, The age of sustainable development, New York, Columbia
University Press, 2015, p. 491.

26. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 150.

27. United Nations, Transforming our world: the 2030 Agenda for Sustainable Development,
21 October 2015, A/RES/70/1, paragraph 13.

28. And therefore recognizes that eradicating poverty in all its forms and dimensions, com-
bating inequality within and among countries, creating sustained, inclusive and sustainable
economic growth and fostering social inclusion are inextricably linked to each other.

29. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 211.

30. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 51. Beck sees three main im-
plications of methodological cosmopolitanism. First, it implies that other potential victims
of global risks become co-implicated individuals. Second, the unit of research and political
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the ability of finally making a difference in a number of ways that ad-
dress and can even go beyond achieving SDGs.

3. Leveraging taxation in achieving SDGs and targets

Taxes take the crucial part in mobilizing the necessary resources for
funding public services, investments and social programs that contrib-
ute to sustainable development. As countries strive to achieve SDGs,
tax systems emerge as powerful tools to finance these initiatives and
address economic, social, and environmental challenges.

[t is easy to think of how taxes can be used to facilitate effective
progress towards these goals. Tax laws can be used essentially in three
ways: generate revenue, redistribute income and wealth and achieve
non-fiscal, regulative purposes such as coordinating actions, by pe-
nalizing or favouring certain behaviours’!. In analysing the effects tax
measures can have on SDGs, Alice Pirlot*”? mentions that tax meas-
ures can indirectly support their achievement, by providing govern-
ments with the necessary revenue to fund its sustainable development
policies. They can also directly and positively interact with the goals
of the 2030 Agenda by incentivizing or penalizing certain behaviours
in accordance the SDGs. And they can have a direct but negative
effect on the SDGs when they encourage behaviours that undermine

the achievement of the 2030 Agenda.

action is no longer predefined as geographically defined risk areas inside the borders of indi-
vidual states. And third, global risks are socially constructed in knowledge turning the politics
of global to a politics of knowledge, which brings up questions such as “who determines com-
pensations?”, “who is responsible?” “what should be seen as sufficient proof?” cf. Ulrich Beck, A
metamorfose do mundo, edigdes 70, 2017, pp. 121-123.

31. For a detailed Review on the goals of taxation, see Avi-Yonah, “The Three Goals of Tax-
ation” (2006) 60(1) Tax Law Review, at pp. 1-28, available at https://repository.law.umich.
edu/cgi/viewcontent.cgilarticle=1039&context=articles.

32. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020. Also available at https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3467544 (p. 3).
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Consider, for example to the goal of ending poverty and hun-
ger (SDGs 1 and 2), governments should adopt progressive taxation
which at lower levels of income helps to alleviate poverty and at
higher levels reduces the gap between rich and poor. They can also
provide tax incentives to farmers who adopt sustainable agriculture
practices, and even to other businesses that benefit local communi-
ties by creating jobs, improving local infrastructure, etc.. In financing
health and education through taxes (SDGs 3 and 4), governments
can commit tax revenue from specific taxes created with non-fiscal
purposes, such as tobacco, gambling and alcohol taxes (also known
as sin taxes), to specifically fund public health and education pro-
grams and even lower taxes on consumption of vegetables and other
healthy foods. Also in promoting gender equality through tax pol-
icies (SDG 5), aside from obviously removing any gender biases in
tax laws, governments can implement tax credits or exemptions for
childcare and other care responsibilities to recognize the unpaid care
work predominantly performed by women. Tax policies can also in-
centivize the adoption of clean and renewable energy sources, con-
tributing to a more sustainable future (SDG 7), not only creating tax
incentives to encourage the development and deployment of renew-
able energy technologies, but also to promote the phasing out of fos-
sil fuel industries and increasing production and use of clean energy.
Governments can also promote job creation, stimulate economic
growth, and foster innovation (SDG 8 and 9), by reducing the tax
burden of low-income earners, to reduce inequality and encourage
employment, and implement targeted tax incentives for businesses
that create jobs, invest in research and development and workforce
training and skills development, and that adopt environmentally
sustainable practices. Tax policies can help shape the development
of sustainable cities and communities (SDG 11), namely through
implementing property taxes to discourage speculative land holding
and promote efficient land and infrastructure use and through using
tax incentives to encourage the development of affordable housing
and promote social cohesion where needed. Taxes can also play a
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central role in encouraging certain environmental sustainability
practices (SDGs 12, 13, 14 and 15) by way of implementing carbon
taxes to limit resource extraction and internalizing the environmen-
tal costs generated by polluting activities. And also by way of creat-
ing green taxes that promote the production and use clean energy,
incentivizing businesses and individuals to adopt environmentally
sustainable practices.

In the economy of this paper, the above description serves to high-
light how these goals can be directly promoted through the tax sys-
tem. In this sense, taxes can be used to internalize the environmental
costs generated by polluting activities in a way which is more cost-ef-
ficient than what might be achieved by means of non-market-based
instruments”. The description above also serves to paint the view of
the fundamental ambivalence of the tax system: while tax measures
can focus on the specific pursuit of each of the goals, many of the pro-
posed mechanisms are in fact conflicting with the tax system’s most
fundamental purpose, which is to capture the necessary resources for
governments to pursue the development goals of their own commu-
nities. The resources needed to provide the basic public goods those
communities need and that are also SDGs, and frequently overlap —
particularly in developing countries — with sustainable development
policies.

In fact, a state cannot rely its revenues on taxes solely aimed at
regulating behaviours, and this is for several reasons that because of
the scope this paper we can only touch upon: (i) first, because all
of the above-mentioned measures are parasitic to the preexisting tax
mix: the combination of income taxation, taxes on consumption and
on property, each having a complementary effect in the overall dis-
tribution of the tax burden, being each individual taxed according
to their specific overall circumstances; (ii) second, because in order

33. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020. Also available at https://papers.
ssrn.com/sol3/papers.cfm?abstract_id=3467544 (p. 5).
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to be itself sustainable™, a tax system must be based on the ability of
taxpayers to pay, therefore rejecting any solutions that lead to taxing
those who have little or no means or to imposing little or no taxes on
those with an abundance of the means; (iii) third, because such tax
measures would never have enough collecting power on their own to
satisfy the needs of a modern state and even less the fulfilment of its
development goals; (iv) fourth, because the effectiveness of taxes that
regulate behaviours has challenges of their own, as such behaviours
are often contingent and subject to the emergence of unanticipated
alternative behaviours®’; and (v) fifth, because of the logic imposed by
the principle of subsidiarity, which, by requiring that decisions made
and actions taken are as close as possible to the individuals affected
by them — and therefore best placed to intervene — brings an element
of rationality, allowing for greater legitimacy through more participa-
tion, increased accountability and more efficient outcomes*®.

Social development, the eradication of poverty, and other such
goals presuppose the existence of social coordination, participation

34. Any system can only be sustainable if it is able to adequately fulfil its functions in a way
that assures the continuance of its operations over time.

35. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020, p. 6, mentions on the subject that
“It is hard to anticipate whether an environmental tax will effectively encourage polluters to change
their behaviour. Therefore, when the polluting behaviour can be replaced by a non-polluting behav-
iour, a ban might be a more reliable instrument to reduce pollution. Moreover, since environmen-
tal taxes are traditionally imposed with no consideration for taxpayers’ ability-to-pay, they could
lead to discriminatory effects. Those with no or low ability-to pay will be obliged to modify their
behaviour whereas those able to cover the costs of the tax will not. Where the polluting behaviour
cannot be avoided, all taxpayers will be required to pay, regardless of their ability-to-pay, which
means that the environmental tax will have negative distributional effects. Finally, from an inter-
national perspective, environmental taxes can lead to pollution leakage if they encourage taxpayers
to relocate to jurisdictions with lower environmental standards. Ultimately, the overall level of
pollution could even become higher than before the adoption of the tax. All these contradictory
effects should be considered carefully before introducing environmental tax measures to support the
SDGs aimed at fostering environmental protection.”.

36. On this topic see Margarida Salema d’Oliveira Martins, O principio da subsidariedade em
perspectiva juridico-politica, Coimbra Editora, 2003.
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and accountability, aspects that simply are not present in countries
without a fully functioning, sustainable and equitable tax system. In
these cases, what happens is that the decision-making processes and
their consequences are assigned to completely different groups: those
who decide on the aid given by developed countries and the individ-
uals who receive it in developing countries. We should therefore rec-
ognize the limitations of past solutions that are after all the result of
methodological nationalism, and imagine solutions of a cosmopolitan
nature, even if the proposed solutions in some way seem a return to
the national context. Aid should pivot from the “me” and “you” of the
loans and wire transfer of funds it has been reduced to, to a matter that
concerns “us”. As rightly put by Ulrich Beck, “when we talk about risk,
we have to relate it to decision-making and decision-makers, and we have to
make a fundamental distinction between those who generate risk and those
who are affected by it™’. This is true in the case of climate change, as
it is also the case of most other SDGs, as those who are able to make
decisions on the fate of those in need of development remain categor-
ically separated and are therefore not accountable to the individuals
potentially affected by such decisions. Because insisting in any solu-
tion that affects a group of individuals without acknowledging some
level of participation in the decision-making process over their own
future is to deny those individuals the dignity they deserve.

So in a risk society that is now also global and therefore embedded
in a world that is metamorphizing, the decision makers must be placed
as close as possible to those who are affected by public policy decisions.
A cosmopolitan approach would be to sharply increase cooperation in
creating strong tax administrations and build tax capacity in devel-
oping countries, not only as a way to reinforce state capacity, but also
because in fully functioning, sustainable and equitable tax systems, if
everyone pays their fair share, everyone ends up paying less. This in
turn would create the conditions of generating normative horizons of
equality and justice, thereby generating pressure for inclusive change

37. Ulrich Beck, A metamorfose do mundo, edicdes 70, 2017, p. 55.
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on the existing structures and institutions®. While a modern admin-
istration and a functional tax system are necessary for state building,
the implementation of standards of fairness and equality can create an
experience of justice in taxation, and with it, a sense of accountability
in the process of achieving collective outcomes.

A cosmopolitan turn in the means to implement SDGs would re-
quire us to recognize that many of the Agenda 2030 goals involve
some measure of the type of modern state responsible for the progress
that developed countries have enjoyed during the last century. One
of the main insights of the new approach is that no state can cope
alone with the global risks posed by climate change and lack of devel-
opment and so countries need to cooperate in sharing knowledge in
building state capacity and infrastructure. Another one is that we all
need accountable states. We need them as international partners, and
we need them as private citizens. Therefore, more emphasis should be
given to cooperation and accountability®. So instead of dependency —
which is what we have been getting from passively accepting the dis-
tinction between first and third world countries — we need to envision
actions that can deliver a greater level of autonomy.

Therefore, in addition to the above examples of the direct uses of
taxation in promoting SDGs, the most substantial effect taxation can
have in this regard is in providing governments with the means they
need for development policies, making them accountable for their
level of SDG implementation. For this, developed countries should
consider investing in levelling the playing field in state capacity. Pro-
viding developing countries with increased levels of technical assis-
tance to enhance tax capacity — both in terms of the tax system’s ar-
chitecture and the settlement and collection of taxes — seems a good
place to start.

38. Ulrich Beck, A metamorfose do mundo, edicdes 70, 2017, p. 79.
39. Ulrich Beck, A metamorfose do mundo, edicdes 70, 2017, p. 55. “In a world of risk society,

cooperation between foes is not about self-sacrifice but about self-interest, self-survival. Meta-
morphosis thus requires the redefinition of national interest”, cf. Ulrich Beck, A metamorfose do

mundo, edigdes 70, 2017, p. 62.
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4. From official development assistance (ODA) to domestic
resource mobilization (DRM)

Achieving SDGs will require significant investments in various
sectors, both in infrastructure, such as water, energy, transporta-
tion, and in public services, such as social security, education and
healthcare. Until the beginning of this century, the financial re-
quirements used for promoting sustainable development depended
mostly on official development assistance (ODA) funnelled from
developed countries and multilateral financing institutions (such
as the World Bank and the International Monetary Fund - IMF), in
the form of grants and loans, to developing countries. This mostly
implied that the resources needed for development policies origi-
nated from the contributions of high-income taxpayers in devel-
oped countries while the remaining financial resources came from
the credit capacity of developing countries, usually funded by weak
tax systems that lack an adequate tax base to meet their own needs.
Private sector funding is insufficient especially in providing pub-
lic goods and will not reach significant levels in the right areas
in countries with high levels of poverty, corruption and without a
functional tax system*.

The problem of obtaining the necessary resources for the adoption
of development policies is not new. During the seventies Nobel Lau-
reate James Tobin suggested the creation of a special tax designed to
close the financial gap between developed and developing countries.
It followed the observation that since over $1.5 trillion exchanged
through transactions occurring every day on global currency markets,
of which 95% appear to consist of currency speculation, a tax could
be imposed on those exchanges at a rate of 0.1% to 0.25%, generat-
ing about $150 billion per year. Although the Canadian parliament
approved the idea of a Tobin Tax in March 1999, this showed to be

40. Jeffrey Sachs, The age of sustainable development, New York, Columbia University Press,
2015, p. 499-502.
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an infeasible idea*!, as taxing capital without the worldwide political
support of all other countries, only causes it to spill over to jurisdic-
tions where such taxes do not exist. Another proposed solution was
the reduction of military expenditures by 10%, a solution that could
generate a significant amount of yearly revenue that could be diverted
towards sustainable development policies. This was never seriously
considered as global security has become an increasing problem*.

American economist Larry Summers translated the problem per-
fectly when he said that “economic history has provided a clear, natural
experiment regarding the efficacy of finance without conditions. Again and
again, natural resources windfalls have financed presidential planes and pal-
aces and entrenched official corruption, while producing very little in the
way of lasting economic benefits.”®. For many decades the persistent
challenge was to find ways to assist developing countries in the most
efficient way possible, mostly by conditioning aid and loans to the
adoption of good governance and anticorruption policies by recipient
countries*.

In the traditional solution of ODA through grants and loans, there
is also the problem of the simultaneous absence of the right incentives
with a perverse alignment between developed and developing coun-
tries in expectations towards good outcomes. In practical terms, the
exclusive support of developing countries through ODA means the
system in place is not only vulnerable, as the recent crisis has shown,

41. Peter P. Rogers, Kazi E Jalal, Jogn A. Boyd, An Introduction to Sustainable Development,
Earthscan, 2008, p. 364.

42. Peter P. Rogers, Kazi E Jalal, Jogn A. Boyd, An Introduction to Sustainable Development,
Earthscan, 2008, p. 364.

43. Larry Summers was then US Treasury Secretary and later President of Harvard Univer-
sity. The quote is from his speech March 20, 1999 speech “A New Framework for Multilat-
eral Development Policy”. Cf. Peter P. Rogers, Kazi E Jalal, Jogn A. Boyd, an Introduction to
Sustainable Development, Earthscan, 2008, p. 366.

44. Adebimpe Lincoln, Oluwatofunmi Adedoyin and Jane Croad, “Goal 16 of the UN Sus-
tainable Development Agenda and Its Implications for Effective Governance and Sustainability in
the Nigerian Banking Sector”, The Future of the UN Sustainable Development Goals — Busi-

ness Perspectives for Global Development in 2030, Samuel O. Idowu, René Schmidpeter,
Liangrong Zu (Eds.), Springer, 2020, pp. 103-105.
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but also keeps things as they are®. According to J. Brian Atwood,
Chair of the OECD Development Assistance Committee (DAC), “In
2010, the DAC announced the highest volume of official development as-
sistance (ODA) in history: almost USD 130 billion. (...) The increases
during this period were in part an effort to sustain the economies of devel-
oping nations in the face of the global financial crisis. For them, access to
ODA helped bridge the gap. The use of ODA as stimulus or “gap” funding,
however, has only increased attacks that sustain that ODA tends to create
dependency. Of course, it is easier to sell critical books that call for the elim-
ination of aid than ones that argue the benefits of development co-operation.
But we cannot ignore the critics: we know that not all programs supported
by ODA are producing results, catalysing policy reform and promoting in-
stitution-building. And while dependency is indeed a problem, it has two ef-
fective antidotes: mutual accountability for the results that aid delivers — or
the lack of them — and domestic resource mobilization.”.

There have been many criticisms towards ODA*, which is and will
certainly continue to be in some measure necessary. The problem how-
ever runs deeper and, as countries have come to discover, sustainable
development cannot be solved by using first world thinking to address
third world problems. We agree with Ulrich Beck that the main source

45. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 6, found that “access
to forms of revenue other than taxes has been associated with lower taxation. Jensen (2011) finds
that a 1 percent increase in the share of natural resource rents in total government income is asso-
ciated with a 1.4 percent lower share of taxation in GDP. Benedek et al. (2014) find a negative
association between foreign aid and domestic tax revenues, particularly in low-income countries
and in countries with relatively weak institutions.”.

46. J. Brian Atwood, “Fuelling the future of development”, OECD (2011), Development
Co-operation Report 2011: 50th Anniversary Edition, OECD Publishing. http://dx.doi.
org/10.1787/dcr-2011-en, p. 21.

47. There is an ongoing and intense debate about ODA, as briefly outlined by Jeffrey Sachs,
The age of sustainable development, New York, Columbia University Press, 2015, pp. 499-
502. Gilles Carbonnier, “Official development assistance once more under fire from critics”,
International Development Policy, Revue internationale de politique de développement,
1, 2010, 137-142 outlines a number of criticisms levelled at ODA, coming from opposing
ends of the ideological spectrum, such as the neo-marxist, the populist and the neo-liberal
critic, among others.
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of climate pessimism lies in a generalized incapacity and unwilling-
ness, to rethink fundamental questions of social and political order*®
and discover or establish alternative institutions capable of addressing
the global challenges we face in an ever more interdependent world®.
For this, we must abandon the widespread assumption in the social
sciences that community building is possible only on the basis of posi-
tive integration’®, which refers to common rules being provided by a higher
authority to level out inequalities between countries. As an alternative,
pathways of negative integration should be considered, conducive to
the gradual removal of barriers between countries. This latter form of
community-building integration should be further explored, allowing
for the emergence of deep connections during the operational efforts
of cooperation, necessary for of state capacity building’!.

To this point, the 2002 First International Conference on Financ-
ing for Development in Monterrey, Mexico®, marked a significant
turning point in the development discourse, culminating with the
adoption of the Monterrey Consensus. It first emphasized the impor-
tance of mobilizing domestic financial resources for development and
called for efforts to strengthen tax systems, improve tax administra-
tion and fight tax evasion®. Driven by the recognition that a stable
revenue base is essential to fund public services, reduce inequality

48. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 54.

49. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 227.

50. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 212-213.

51. Jean-Michel Severino, “The resurrection of aid”, OECD (2011), Development Co-op-
eration Report 2011: 50th Anniversary Edition, OECD Publishing, p. 131: “These global
policies on environmental, economic and social issues involve costs and these must rest on the
shoulders of the world’s wealthiest citizens. In the world of the future, the wealthy will not live
only in OECD countries; they will live all around the world, including in the poorest countries.”.
52. This first and further conferences on this matter were led by the United Nations in
collaboration with several other international organizations, such as the International
Monetary Fund, the World Bank, the World Trade Organization, and the United Nations
Conference on Trade and Development. They aim at discussions on measures to improve
the mobilization and effective use of financial resources for development.

53. United Nations, Monterrey Consensus of the International Conference on Financing for
Development, Monterrey, Mexico, 2002, paragraphs 15-16.
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and promote economic growth, the focus of development assistance
then started to gradually shift — at least nominally — from ODA to
the idea of building state capacity for domestic resource mobilization
(DRM). This new paradigm has been gaining momentum ever since
the Monterrey Consensus’. In the following years, several capaci-
ty-building initiatives were launched to help countries strengthen
their tax systems and increase revenue generation, through technical
assistance, training and advice to countries in areas such as tax ad-
ministration, tax policy design and international taxation. In 2010,
the United Nations Resolution of the General Assembly no. 65/1>
specifically called for modernized tax systems, more efficient tax col-
lection, broadening the tax base and effectively fighting tax evasion
and fiscal migration: “While each country is responsible for its tax system,
it is important to support national efforts in these areas by strengthening
technical assistance and enhancing international cooperation and partici-
pation in addressing international tax matters.” .

The global financial crisis of 2007-2008 also exposed several fra-
gilities in the financial system and the ensuing response in turn ex-
posed the inadequacies of the international tax system and the need
for global reform and coordinated action. The G20 leaders reacted by
emphasizing the importance of a fair and transparent international
tax system. This led to the BEPS Project, launched by the OECD in
2013, a significant step in effectively addressing the challenges of

54. In the 2005 Second High-Level Forum on Aid Effectiveness, held in Paris, and facili-
tated by the OECD, the ministers of over a hundred countries and other stakeholders rec-
ognized that despite significant amounts of aid being provided to developing countries, its
effectiveness in achieving development goals was still limited. Citing concerns such as aid
fragmentation, lack of country ownership, weak coordination among donors and inefficient
use of resources, principles for effective development cooperation were outlined, support-

ing the normative shift towards helping countries build their own capacity to generate
revenues. Cf. OECD, Paris Declaration on Aid Effectiveness, 2005.

55. United Nations, Keeping the promise: united to achieve the Millennium Development Goals,
2010, A/RES/65/1.

56. United Nations, Keeping the promise: united to achieve the Millennium Dewvelopment Goals,
2010, A/RES/65/1, p. 27, number 78 paragraph (i).

57. OECD, Action Plan on Base Erosion and Profit Shifting, 2013.
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taxation in a globalized world. Although the Project initially focused
on developed countries, it quickly became apparent that the issues
addressed by base erosion and profit shifting demanded broad inter-
national coordination which necessarily needed to include develop-
ing countries. It’s not just that these countries are disproportionate-
ly affected by tax avoidance strategies of multinational corporations
and tax evasion through undeclared offshore accounts®, but that the
global BEPS Program is only as strong as its weakest link. Developing
countries face challenges of their own in tax capacity: are more vul-
nerable to corruption and profit shifting practices, lack the ability to
generate stable and broad-based public revenues, and are often unable
to constructively coordinate at the international level in the collec-
tive effort against tax evasion™.

In the following years, all United Nations members adopted the
current 2030 Agenda for Sustainable Development, specifically em-
phasizing the importance of DRM as a central aspect in achieving
sustainable development. Goal 17 targets the implementation and re-
vitalizing of global partnerships for sustainable development, mostly
through the enhancement of DRM, improving tax collection and pre-
venting tax evasion®. This initiative was closely followed by the Ad-
dis Ababa Action Agenda, adopted at the Third International Con-
ference on Financing for Development, considering a much broader
and comprehensive approach, now centred around three pillars: tax,
investment and international public finance. It called for interna-
tional cooperation in building the capacity of countries to generate
their own revenues through tax reform, combating tax evasion, and

58. Sathi Meyer-Nandi, “Taxation, Policy Coherence for Sustainable Development in Interna-
tional Tax Matters: A Way Forward for Donor Countries?”, International Cooperation and
the 2030 Sustainable Development Agenda, United Nations University Series on Region-
alism 19, ]. Mosquera Valderrama et al. (Eds.), Springer, 2021.

59. OECD, Part 2 of a Report to G20 Development Working Group on the Impact of BEPS in
Low Income Countries, 2014.

60. United Nations, Transforming our world: the 2030 Agenda for Sustainable Development,
2015, A/RES/70/1, target 17.1.
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strengthening tax administrations®’. It also encouraged the adoption
of tax reforms at different levels, including those pertaining to the
exemption ODA from taxation®’, a practice that although with the
objective of encouraging aid, only adds complexity and undermines
domestic resource mobilisation®.

Despite all these initiatives, substantial investment is still needed to
achieve the SDGs in low and middle-income countries. According to
a January 2023 World Bank report on Global Economic Prospects®,
between 2015 and 2030 those countries will require, on average, $1.5-
$2.7 trillion per year, the equivalent to 4.5-8.2% of their combined
annual GDP. Also according to a recent OECD preliminary report®,
the amount of total ODA in 2022 has surpassed its record levels, ris-
ing by 13.6% in real terms and totalling $204 billion which “included
USD 201 .4 billion in the form of grants, loans to sovereign entities, debt
relief and contributions to multilateral institutions”.

Therefore, based on our calculations, the resource gap is of at least
$1.3 trillion per year.

So what essentially came out of the learning curve of these last five
decades in tackling climate change and reaching sustainable develop-
ment is the need for us to consider — in addition to the three existing
pillars of sustainable development — a fourth pillar; and that is good

61. United Nations, Addis Ababa Action Agenda of the Third International Conference on
Financing for Development, 2015, paragraphs 20-29.

62. United Nations, Addis Ababa Action Agenda, paragraph 58: “(...) We will also consider
not requesting tax exemptions on goods and services delivered as government-to-government aid,
beginning with renouncing repayments of value-added taxes and import levies”.

63. As a result of discussions started in the period between the Paris Declaration and the
BEPS Project, in the course of this conference the Addis Tax Initiative (ATI) was also
launched, aimed at supporting partner countries in their efforts to enhance DRM, by fa-
cilitating policy dialogue, technical assistance, and tax capacity-building. This further so-
lidified the normative shift in the development agenda towards DRM and building tax
capacity in developing countries.

64. World Bank, 2023 Global Economic Prospects, January 2023. Washington, DC: World
Bank pp. 41, 112, available at http://hdl.handle.net/10986/38030.

65. OECD, ODA Levels in 2022 — preliminary data, Paris, 12 April 2023, available at https://
www.oecd.org/dac/financing-sustainable-development/ODA-2022-summary.pdf.

348


https://www.oecd.org/dac/financing-sustainable-development/ODA-2022-summary.pdf
https://www.oecd.org/dac/financing-sustainable-development/ODA-2022-summary.pdf

Taxation and sustainable development

governance®. The successive failures in approach are introducing in
sustainability discussions a kind of a realistic worldview that address-
es the inescapable truth that without strong institutions, the agreed
development goals will continue to be elusive. And what is more,
the kinds of aid being provided are not helping countries end their
dependency, sustainably develop and coordinate at the international
level.

The consensus now seems to be on supporting state-building
through the strengthening of tax systems non-overly reliant on natu-
ral resources and with functional, modern tax administrations®’, able
to meet their governments own financing needs®. A more recent sign
of this shift came in the form of the 2018 international conference on
“Taxation and the Sustainable Development Goals” organised by major
international organisations, such as the IME, OECD, the UN and the
World Bank, under the lead of the then recently incorporated Plat-
form for Collaboration on Tax (PCT). The conference report con-
cludes: “The stakes are high. Taxation is a significant factor in 10 of the
17 SDGs. Making progress on taxation is therefore vital for achieving the

66. As pointed out by Jeffrey Sachs, The age of sustainable development, New York, Columbia
University Press, 2015, p. 502.

67. OECD, Tax Policy Reforms 2021 : Special Edition on Tax Policy during the COVID-19 Pan-
demic, OECD Publishing, Paris, 2021, pp. 71-72 touches directly on the increased demands
for fair burden sharing: “Rethinking countries’ public finance strategies will involve a combina-
tion of measures to support sustainable tax revenues and improve the quality of public spending,
including through improved public finance governance. (...) Tax revenues can be supported and
enhanced with measures within the tax system and other structural reforms that support long-term
economic growth and, in turn, growing tax bases. The options to restore public finances will de-
pend heavily on country-specific circumstances that can vary widely across countries, including
the country’s starting point in terms of growth, development, its current levels and structures of
taxation and spending, among others. Countries will also need to address the challenges and seize
the opportunities arising from digitalisation.”.

68. In the words of the Inter-agency Task Force on Financing for Development, Financing
for Sustainable Development Report 2019, p. 23, “In addition to realigning public spending,
many countries will need to mobilize additional tax revenue, and will hence require substantial
reforms in revenue policy and administration. The success of revenue reform benefits from a
medium-term perspective, which can anchor reform in a broader vision of where the tax system

should be heading (...)”.

349



NOVA Tax Research Series

SGD:s. The connection between taxes and SDGs follows four broad path-
ways: (1) taxes generate the funds that finance government activities in
support of the SDGs; (2) taxation affects equity and economic growth; (3)
taxes influence people’s behavior and choices, with implications for health
outcomes, gender equity, and the environment; and (4) fair and equitable
taxation promotes taxpayer trust in government and strengthens social con-
tracts that underpin development.”®.

5. Building tax capacity as a necessary step for development

Ulrich Beck predicted that the “problematic of the metamorphosis of in-
equality is the key issue of the future”, as the principle of equality, legally
construed at the national level, can no longer help us deal with global
inequality”. Existing inequalities are stripped of their legitimacy and
have become a political scandal, together with the inequality between
countries, that not only reveals the ineffectiveness of decades of aid
provided to developing countries, but also the failure to address per-
vasive problems that require a global approach, such as base erosion
and profit shifting. At the same time, rights have the financial costs
necessary for governments to provide essential services like security,
healthcare, education, social protection, a judicial system to uphold
the rights of their citizens, infrastructure development, human re-
sources, among others. All of these require massive amounts of public
spending. States are now called to do the extra mile and promote de-
velopment that fulfils the sustainability and also invest in renewable
energy, public transportation, ecosystem restoration, among others™,
which can also prove costly.

69. IME, OECD, UN, World Bank Group, “Taxation & SDGs. First Global Conference of the
Platform for Collaboration on tax”, Conference Report, 14-16 February 2018, available at:
https://www.tax-platform.org/sites/pct/files/publications/130559-WP-ReportFinalMar.pdf.

70. Ulrich Beck, A metamorfose do mundo, edigdes 70, 2017, p. 243.
71. Casalta Nabais, Por um Estado fiscal suportdvel, Vol. 111, 2010, Almedina, pp. 112-122.
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In a 2015 paper, Vitor Gaspar, Laura Jaramillo and Philippe Win-
gender, citing literature concerning the influence of the tax system on
the economy and drawing from a historical database for 30 countries,
going back to 1800, conclude that: (i) the economy can be made more
productive when tax revenues are spent on public goods and invest-
ments; (ii) well-designed tax systems can maximize the efficiency of
taxes and can even be conducive to raises in GDP growth rate; (iii)
the instability of tax revenue leads to the instability in public invest-
ment and also reduces the level of public investment; (iv) stricter
tax enforcement forces corrupt officials to reduce bribe demands, thus
facilitating market entry by private firms’’; and (v) tax capacity is
positively correlated to government transparency and accountabili-
ty, stronger protection of property rights and negatively correlated to
corruption”. This study further suggests that, when a country exceeds
the threshold of approximately 13% of tax to GDDP, its real GDP per
capita increases sharply in a sustained manner over several years™,
finding an average annual growth rate higher by about 0.75% over 10
years compared to countries that remain below that tipping point ».

The same study notes that that tax capacity depends on compli-
ance of social norms, and that the more effective and reliable a state
is, the greater legitimacy it will have among its citizens, resulting in
minimal levels of monitoring or punitive action. According to their
research, high levels of voluntary compliance in taxation is driven by
a combination of strategic and normative considerations. While stra-
tegic considerations refer to the perception of the efficiency of the ad-
ministration to enforce the law, normative considerations essentially

72. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 7.

73. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 11-12.

74. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 29-30.

75. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), pp. 8-9.
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refer to a sense of fairness — the perception of the effectiveness with
which taxation is enforced, i.e. that it is made according to a set of
minimal legal standards of protection of taxpayer’s rights and that the
taxes paid are in accordance to the public goods provided in return by
the state’.

Therefore, sustained improvements in tax capacity — the ability to
create and enforce broad-based taxes — require investments in legal
capacity — the ability to create and enforce norms that ensure freedom
of enterprise and the protection of private property. These two (tax
capacity and legal capacity), combined with the availability of a pub-
lic administration — thus the ability to efficiently and effectively make
use of public resources — together incorporate state capacity. In the
interplay between these elements, “[i] Tax capacity provides a stable and
elastic source of revenue for the government to finance its operations, but
a government with a larger stake in the economy through a developed tax
system also has stronger motives to play a productive role in the economy.
lii] Public administration capacity (...) impacts the ability of governments
to implement policy and deliver public services, which in turn influences
citizens’ trust in government. [iii] Legal capacity (...) includes legal infra-
structure such as building the court system and registering property.” ™.

As is frequently suggested in the literature’™, enhanced tax ca-
pacity could trigger virtuous cycles such as between tax capacity and

76. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 8.

77. Vitor Gaspar, Laura Jaramillo and Philippe Wingender, “Tax Capacity and Growth: Is
there a Tipping Point?”, IMF Working Paper No. WP/16/234 (2015), p. 7. The authors note
that tax capacity, legal capacity, and public administration capacity are complements and
are positively correlated with one another.

78. Timothy Besley and Torsten Persson, Pillars of prosperity: the political economics of de-
velopment clusters, Princeton University Press, 2011, p. 165; Jorge Martinez-Vazquez and
Richard M. Bird, “Sustainable development requires a good tax system”, Taxation and De-
velopment: The Weakest Link? Essays in Honor of Roy Bahl Richard M. Bird and Jorge
Martinez-Vazquez (Eds.), Edward Elgar, 2014, p. 15; Alma Pekmezovic, “The New Frame-
work for Financing the 2030 Agenda for Sustainable Development and the SDGs”, Sustainable
Development Goals: Harnessing Business to Achieve the SDGs through Finance, Tech-
nology, and Law Reform, Julia Walker, Alma Pekmezovic, and Gordon Walker (Eds.), John
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economic growth, to be reinforced in a number of ways: greater tax
compliance enlarges the tax base, which can reduce the marginal cost
of public goods and the need for higher tax rates, making it possible
to redistribute income by lowering tax rates of poor families. This in-
crease of available income enables greater spending which increases
revenues from consumption and corporate taxes, allowing for greater
spending by the government on state capacity building.

These effects are in themselves SDGs, essentially addressing goals
10, 16 and 17 of the 2030 Agenda. The first aims to reduce inequality
among countries through tax policies (SDG 10) while also reducing
income and wealth inequalities, promoting social cohesion and in-
clusive growth. Strategies to achieve this include implementing pro-
gressive personal income tax rates and adopting taxes on wealth and
property that ensure greater contribution from individuals with high-
er financial means, reducing wealth concentration and balancing the
regressive effects of other fiscal policies. A robust tax system serves
as an indicator of good governance will be essential in ensuring fiscal
sustainability and revenue mobilization (SDG 16). It will also ensure
that multinational corporations pay their fair share of taxes by curb-
ing profit-shifting and base erosion practices. This implies increasing
the efficiency by equipping administrations with technology, promot-
ing information sharing between tax authorities and implementing
effective mechanisms to combat tax evasion. It also includes invest-
ments in public safety, the judicial system, and granting access for all.
Transparency is also needed to foster trust between citizens and public
institutions. This can be achieved by simplifying tax codes, opening
communication channels between administration and taxpayers and
ensuring that tax collection and administration processes are clear,
accessible, and corruption-free. Finally, international cooperation
in strengthening the means of implementation of SDGs (SDG 17).

Wiley & Sons Ltd, 2019, p. 92; OECD, Tax Morale: What Drives People and Businesses to
Pay Tax?, OECD Publishing, Paris, 2019, pp. 12, 22, Inter-agency Task Force on Financing
for Development, Financing for Sustainable Development Report 2023: Financing Sustainable
Transformations, New York: United Nations, 2023, pp. 2, 35.
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These include the enhancement of policy cooperation in addressing
tax competition, base erosion and profit shifting and other challenges,
such as the taxation of the digital economy. This also involves coor-
dination in exchange of information and technical assistance not just
to fight tax evasion, but also to enhance capacity-building efforts in
developing countries.

Beyond the tax measures that can be implemented to directly lev-
erage taxation for the achievement of SDGs and targets, special focus
must be further mobilized towards other — not least important —crucial
measures in making up resilient and sustainable tax systems, able to
support theses common policy goals. The primary link between taxa-
tion and sustainable development, is therefore an internal one. Access
to a self-sustaining, efficient and effective tax system not only allows
countries to integrate on an international level but also seems to be an
essential catalyst for development. As we have seen, this depends on
some level of legal and administrative capacity, but also on the ability
of a tax system to treat taxpayers with some level of consideration and
respect that feeds political systems with an added sense of legitimacy,
promoting accountability and voluntary compliance. And if a tax sys-
tem is able to tax all realities it intends to tax, every taxpayer ends up
paying less.

As has been pointed out™, a significant case-study is Georgia, that
introduced a number of key reforms that substantially improved their
tax system. In 2003, the tax-to-GDP ratio stood at 12%. Following
the “Rose Revolution” the government introduced significant reforms
to eliminate corruption and attract investment. A single administra-
tive organization was created, merging tax and customs. By 2009, the
total number of taxes was decreased from twenty-one to a total of six.
Both corporate and personal income tax rates were consolidated into
a single rate. Most processes were automated and electronic invoicing

t79

79. Benjamin Walker, “Facilitating SDGs by Tax System Reform”, Sustainable Development
Goals: Harnessing Business to Achieve the SDGs through Finance, Technology, and Law
Reform, First Edition. Julia Walker, Alma Pekmezovic, Gordon Walker (Eds.), Wiley,
2019. 312.
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was implemented. Additionally, electronic information exchange was
introduced. Cameras were installed to oversee interactions between
taxpayers and tax officials. By 2012, tax revenue had quadrupled in
nominal terms, and the tax-to-GDP ratio reached 25%. Georgia serves
as a valuable example for developing countries and also demonstrates
the potential error in considering tax rates as the primary factor for
tax collection.

We will now look more closely into the factors that make up this
first link. First by analysing in broad strokes what the United Nations
Inter-agency Task Force on Financing for Development, in its most
recent Financing for Sustainable Development Report 2023, under-
stands to be necessary in building more resilient tax systems and tax
administrations. And afterwards, by pointing out certain aspects that
can and should also be called out as structural pillars in the construc-
tion of effective tax systems, making them able to withstand the test
of time.

6. What will it take? Policies for a resilient tax system

In Ulrich Beck’s view, within the turmoil of the present something
else is emerging, shaping new normative horizons and creating new
beginnings®. The hidden emancipatory side effects of the global risks
we face take us beyond the national frame towards a cosmopolitan
outlook of the world, challenging old certainties of modern society
and imposing on us radical transformations. We can only observe
these transformations if we step outside our state perspective and take
“a cosmopolitan view, where the unit of research is a community of risk that
includes what is excluded in the national perspective: the decision-makers
and the consequences of their decisions for others across space and time”®!.

The Addis Ababa Action Agenda, which as mentioned above in-

tends to offer a framework aimed at mobilizing the financial resources

80. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 16.
81. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 56.
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to support the achievement of the 2030 Agenda Goals, boldly em-
phasized the need to “finish the unfinished business of the Millennium De-
velopment Goals”, and to “commit to a new social compact”®*. Following
this endorsement, the United Nations Secretary-General convened
an Inter-agency Task Force on Financing for Development, to mon-
itor and report on the implementation of financing for development
commitments, provide policy guidance and promote the sharing of
best practices. In its 2023 annual report, the Inter-agency Task Force
underscored that the well-being and living conditions of all individu-
als are linked to each state’s capacity to generate revenue from domes-
tic taxation and effectively allocate those funds®, echoing Amartya
Sen’s thesis that development expands freedoms enjoyed by individu-
als, and the resulting enhanced capabilities in turn allow for societies
to flourish®. The report goes on to consider the fiscal system as an
essential tool for sustainable structural transformation in contribut-
ing directly to the achievement of the SDGs, “through the financing
of public goods and services (...) by reducing inequality via redistribution,
changing the behaviours of households and businesses by setting incentives,
and smoothing the macroeconomic cycle through countercyclical policy™.
Tax systems are now therefore credited to strengthen the social
contract. This is true not only because (i) by paying taxes, taxpayers
contribute to society, not just because (ii) by mobilizing those domes-
tic resources, governments are given the means with which to pro-
vide valuable public goods and services, but also because, (iii) through
the periodical assessment and payment of taxes, the institutional-
ized structure of society is effectively reinforced. The idea of a social

82. United Nations, Addis Ababa Action Agenda, 2015, p. 6, paragraph 12.

83. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023.

84. Amartya Sen, Development as Freedom, 1999, 1st ed., p. 297.

85. United Nations Inter-agency Task Force on Financing for Development, Financing for

Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 35.
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contract or “compact” serves as a model for legitimation® by way of the
idea of a meta-contract, under which we all participate through the
innumerable agreements we daily enter into with each other. By do-
ing so, we take part in the collection of shared norms, re-legitimizing
the reproductive structures of society. Like most®’, we have not signed
this meta-arrangement; we simply adhered to the framework put in
place by virtue of the social contract, discursively and through re-
curring social practices® and of norm-accepting: we exercise political
rights, participate in decision-making procedures, benefit from public
services, deliver tax returns, pay taxes.

We cannot therefore agree with Alice Pirlot’s statement that the
idea to use taxation to achieve the 2030 Agenda is just a proposal to
use taxation to foster certain goals, comparing that use to its alignment
in other times to religious beliefs or other particular world views¥.
First, because (i) this view ignores the fact that SDGs do not corre-
spond to a particular world view: they are generalizable and universal
and have been agreed and accepted by all UN member countries®.

86. Jurgen Habermas, Between facts and norms: contributions to a discourse theory of law and
democracy, the MIT Press, 1996, pp. 92-93.

87. All of those who did not swear the constitution in its enactment or by obtaining na-
tionality.

88. Jurgen Habermas, Between facts and norms: contributions to a discourse theory of law and
democracy, the MIT Press, 1996, p. 449.

89. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020, p. 10. Also available at https://
papers.ssrn.com/sol3/papers.cfm?abstract_id=3467544.

90. Alice Pirlot, “A legal analysis of the mutual interactions between the UN Sustainable Devel-
opments Goals (SDGs) & taxation”, Tax Sustainability in an EU and International Context,
Cécile Brokelind, Servaas van Thiel (Eds.), IBFD, 2020, p. 10, seems to acknowledge this
as in the following lines mentions that “Newvertheless, the SDGs differ from regulatory goals
and values that only reflect individual preferences and lack recognition at the UN level. UN mem-
bers have approved the SDGs in a UN resolution, which gives them a moral and universal charac-
ter, which goes beyond mere national preferences and ambitious political slogans. The Sustainable
Development Solutions Network, which gathers sustainable development experts under the auspice
of the UN Secretary-General to facilitate the implementation of the SDGs and the Paris Climate
Agreement, describes the SDGs as “complementary to the tools of international law (...), by
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Second, because (ii) the use of taxation for the achievement the 2030
Agenda goals is not just an idea: it is a way forward, proven by trial
and error. It is a goal unto itself, which should be integrated with
other approaches, as relying solely on these has consistently proven to
be chronically insufficient. And third, because (iii) as we have seen,
building tax capacity is a necessary step for development and can be a
way to activate some of the benefits arising from the positive interac-
tions outlined above between states and the individuals that inhabit
them.

The Inter-agency Task Force annual 2023 report calls for a new
approach in building tax capacity creating efficient tax systems and
increasing the ability of developing countries to effectively collect
tax revenue, through assistance in increased policy, institutional and
technical abilities. This recasting of the social contract intends to
generate a virtuous circle whereby investment in tax capacity supports
increased spending on public goods and improved services, which in
turn contribute to voluntary compliance by taxpayers, and so forth®!.
[t underlines the need to implement a global approach cooperate in
strengthening the institutional structure of tax administrations, im-
proving tax management activities and the services provided to tax-
payers and balancing preventive, detective and corrective actions. For
this, countries are encouraged to have at their disposal well-staffed
tax administration, information sources and broad powers to compel
the providing of information from taxpayers and third parties, such as
financial institutions, e-commerce platforms, private companies, to
assist in the determination of tax liability, as well as its collection®.
The Task Force also highlights opportunities the digital transition has

providing a shared normative framework that fosters collaboration across countries, mobilizes all

” N

stakeholders, and inspires action”.

91. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 35.

92. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.
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created in many areas for tax administrations, most notably in assist-
ing in the effective use of data, in speedier and easier detection of
tax evasion and misreporting through cross-checking all kinds of tax
statements and accounting but also making it more resilient and able
to face negative events such as Covid-19.

Another important point in the report is the importance of foster-
ing taxpayer’s trust, as their perception of the tax authority’s legitima-
cy considerably affects readiness for voluntary compliance”. This trust
can be shaped by several factors, including simplicity of tax norms, the
quality of taxpayer services, the likelihood of audits and enforcement
actions, taxpayers’ perceptions on whether others are paying their fair
share, the effective governance of public expenditure and transparen-
cy’. Tax administrations can be active in building positive relation-
ships with taxpayers, by education and public awareness campaigns
and improving communication, creating perceptions of fairness, equi-
ty, accountability and reciprocity, leading to better outcomes. These
educational initiatives include events to celebrate compliance, teach-
ing students about the importance of paying taxes and the concept of
the social contract, and initiatives to explain how participation in the
tax system can facilitate access to support and benefits from the State.
Relations between businesses and tax administrations could also sig-
nificantly benefit from implementing direct channels of communica-
tion, the use of guidelines for setting expectations for different types
of behaviour and introducing compliance and audit strategies such as
cooperative compliance and risk-based approaches to auditing”.

The report also suggests that registration and other aspects of com-
pliance such as the filing of tax returns should be simple and universally

93. This point is also underscored in the OECD report, Tax Morale — what drives people and
businesses to pay tax?, OECD, 2019, p. 22.

94. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Dewvelopment Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.

95. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.
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usable making compliance largely effortless for the taxpayer. Auto-
matic compliance should be built into the taxation system through
“compliance-by-design” approaches and electronic service channels,
particularly electronic filing and payment, thereby minimizing admin-
istration intervention, while reducing the compliance burden with
the associated improvement of voluntary compliance’. While greater
standardization can increase efficiency, a tiered approach such as the
use of dedicated units for large taxpayers, can also mitigate tax com-
pliance risks.

The shift in focus towards taxation and specifically, towards assis-
tance on building tax capacity in developing countries has been re-
markable. The message seems to have shifted from a primary focus on
financing and incidentally on taxation to a primary focus on the latter.
This means more skills, technology’” and legal tools for administra-
tions, more education for taxpayers and higher ability to coordinate
internationally. These concerted efforts can boost the virtuous cycle,
create the conditions for wealth redistribution, more active taxpayers
in demanding accountability and increased resources at the disposal of
governments to meet SDGs.

However, for the tax lawyer there are essential parameters missing.
Parameters without which all of the above factors could underper-
form. This is the subject for our next and final reflection.

96. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.

97. Technology can make all the difference in improving the tax systems of developing
countries as it could solve several problems that tax administrations face, in reducing op-
erational costs, accessing accurate and up to date information, improving tax fraud control
and international tax compliance. Current technology exists that could also improve cer-
tain areas of taxation such as indirect taxes, payroll taxes, transfer pricing, and exchange
of information between tax administrations. Cf. Benjamin Walker, “Facilitating SDGs by
Tax System Reform”, Sustainable Development Goals: Harnessing Business to Achieve the
SDGs through Finance, Technology, and Law Reform, First Edition. Julia Walker, Alma
Pekmezovic, Gordon Walker (Eds.), Wiley, 2019, p. 313.
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7. What has been left out? Rights that build trust

As we have seen throughout this text, Sustainability is more than a
buzzword: it is an interdisciplinary analytical concept which entails
three traditional dimensions — economic development, social inclu-
sion, and environmental sustainability — to which we can add a fourth
one — good governance. As an analytical concept it must be absorbed
by the legal system, precisely in order to guarantee its effectiveness at
all levels™.

Although until here we have at times been fairly descriptive and
referring to ideas mostly implicit in the 2030 and the Adis Ababa
Agendas, its objective is mainly a normative one, only suggested by
the Inter-agency Task Force annual 2023 report, with the simple but
inconsequential statement that “Among other elements, tax and cus-
toms administration requires appropriate legislation on administration and
procedures™. This refers mostly to a legal meta-structure comprised by
a set of tax law-specific principles that tax lawyers already know well,
and that — for one reason or another which we can only imagine — the
reports on SDGs implementation seem to overlook. These are crucial
standards to be in place if a tax system is to be essentially effective,
making up what would be considered as “appropriate legislation” on tax-
es, as well as on tax “administration and procedures”. Even though there
is no “one size fits all” solution on implementing these standards, in the
current context of implementing SDGs through cooperation for the
enhancement of tax capacity, the truth is, sooner or later countries
will have to face them.

Naturally, a deep dive into these standards is beyond the scope of
this paper. However, having set the stage we can and should provide

98. Wolfgang Kahl “Nachhaltigkeit als Verbundsbergriff’, Nachhaltigkeit als Verbundsber-
griff, Mohr Siebeck, Tubingen, 2008, apud Suzana Tavares da Silva, “Sustentabilidade e soli-

dariedade em tempos de crise”, Sustentabilidade fiscal em tempos de crise, José Casalta Nabais
e Suzana Tavares da Silva (Eds.), Almedina, 2011, pp. 72-73.

99. United Nations Inter-agency Task Force on Financing for Development, Financing for
Sustainable Development Report 2023: Financing Sustainable Transformations, United Na-
tions, 2023, p. 38.
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a brief overview of what has been left out of most DRM discourses. In
this regard we propose the use of the concepts of efficiency and effec-
tiveness as criteria for evaluating performance and sustainability. We
here argue that although those concepts may and sometimes are used
interchangeably, they have undeniable heuristic value when used to
refer to separate but complementary aspects of performance and sus-
tainability:

1. efficiency is mainly quantitative and relates the means used
with the obtained results. It focuses on the ability to use the
least amount of resources, time or effort in achieving a desired
outcome. In other words, it is about the quantity of the output
and a measure of how well a process, system or individual can
convert inputs into outputs;

2. effectiveness, on the other hand, is mainly qualitative, and re-
lates the proposed objectives with the achieved outcomes. It
refers to the degree to which a process achieves the necessary
standards for a desired outcome or effect, regardless of the re-
sources used. It is about the quality of the output and a measure
on how well a process, system or individual can check all the
boxes in accomplishing the target outcome.

While efficiency focuses on the end result, targeting the best pos-
sible outcome with optimal use of resources, effectiveness focuses on
the path to get there, fulfilling the best standards in the achievement
of the overall objectives. In simple terms, while efficiency means doing
things right, effectiveness means doing the right things.

Consequently, tax efficiency refers to the degree to which a tax
system can raise revenue for public spending, redistribute income or
incentivizing certain behaviours — promoting investments, discour-
aging harmful consumption and encouraging sustainable practices —
spending minimal associated administrative costs. This involves first
and foremost a highly qualified and informed administration, duly
equipped with information and technology, but also educated and
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informed taxpayers, with high levels of convenience, trust and spon-
taneous compliance. It also involves efficient procedures that take
into account taxpayers’ participation and judicial decisions without
unjustified levels of litigation.

Tax effectiveness, on the other hand, means the ability to accom-
plish its intended goals, while observing the minimum standards re-
quired to establish a perception of trust among taxpayers and fostering
voluntary compliance. These include, among others, a rules-based
order, proportionality, equality and the right to be heard!®. For a tax
system to elicit trust from taxpayers and adequately function with
high levels of voluntary compliance, it must consider that the right
to levy and collect taxes does not justify the violation of taxpayers’
fundamental rights, nor the imposing of disproportionate sacrifices in
securing payment of taxes'°!.

One can argue that in setting up a tax system the first aspect to
consider is effectiveness as the first concern will be that the tax system
fulfils all its objective goals. Once that aspect is assured, the priority
becomes the aspect of efficiency, through fine-tuning the tax appara-
tus so that that the least amount of resources are used in the process of
achieving its goals!®. There is no doubt however, that the tax system
can only be considered fully functional and sustainable if the right
balance is found between efficiency and effectiveness.

100. José Casalta Nabais, O dever fundamental de pagar impostos, Almedina, Coimbra, 2004,
pp- 374 (note 557), Luciano Gomes Filippo, “Consentimento, eficiencia e eficdcia nos sistemas
fiscais”, Licdes de Fiscalidade, Jodo Ricardo Catarino, Vasco Branco Guimaries (Eds.), 6%
edition, Almedina, Coimbra 2018, pp. 153-176. Efficiency and effectiveness used as a cri-
terion or parameter for action and decision-making by administrative entities, can be con-
trolled through the principle of proportionality, which is the dimension that informs the
overall rationality of public intervention. In this sense, efficiency can be assessed through
the necessity test and effectiveness through the adequacy test. Cf. Suzana Tavares da Silva,

“O principio (fundamental) da eficiéncia”, Revista da FDUP, 7 (2010), pp. 519-544.

101. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 513.
102. Although in ancient Rome this exact sequence does not appear to have been followed.

Cf. Diogo Leite de Campos e Ménica Horta Neves Leite de Campos, Direito Tributdrio,
Almedina, Coimbra, 1996, pp. 73-76.
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In this regard, it is important to point out that the legal configu-
ration of tax systems should be based on a set of specific normative
assumptions'® that ensure their intra-systematic integrity, essentially
solving three problems!®. The first is (i) the legitimization of tax law,
which arises at the moment of the creation of tax norms, requiring
some level of consent from those to whom the obligations pertain.
Second, (ii) the problem of keeping the integrity of tax laws, when
applying them to specific cases, conditioning the exercise of taxing
powers by the administration. And third, (iii) the problem of the in-
trinsic material criteria of justice in the distribution of tax burdens,
which concerns the content of tax law.

Since taxes are restrictions on taxpayers’ ability to freely dispose
of their assets, it becomes first and foremost necessary to ensure the
legitimization of the tax rule, which is done through the idea — older
than the rule of law itself — of consent in taxation'®, which tradition-
ally is mediated by democratically elected parliaments. It is therefore
necessary that some level of consent is present in the creation of tax
laws, as the substitution of private needs for collective needs involves
a passive assurance the collection of taxes will take place peacefully
and without social unrest.

Secondly, there is the problem of the exercise of taxing power by the
administration. This issue is crucial because discretion in the exercise
of taxing power threatens the effectiveness of tax systems and affect
the legitimization basis of government. The solution to this problem

103. Adam Smith in his work Inquiry into the Nature and Causes of the Wealth of Na-
tions, identified four desirable qualities of tax systems: certainty (the taxes that individuals
must pay, as well as the times and forms of payment must be certain and not arbitrary for
taxpayers and other obligated subjects), equality (taxpayers must contribute to the main-
tenance of government, as far as possible in proportion to their abilities), neutrality (they
must be levied at the most convenient times and methods of payment for the taxpayers
obligated to them), and efficiency (they must also be configured in terms of maximizing
results for the public treasury with the minimum possible sacrifices for taxpayers).

104. José Avilez Ogando, A nulidade do ato tributdrio, Almedina, 2022, pp. 63-66.
105. Alberto Xavier, Conceito e Natureza do Acto Tributdrio, 1972, Almedina, pp. 275 e

segs..
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lies in subjecting administrative activity to precise commands, only
making decisions on the application of legal criteria specifically guid-
ed by clear and evident rules, thus ensuring reasonable predictability
of tax obligations. The densification of tax law enables the law itself
to become the main instrument of taxation so that at any given mo-
ment everyone can find, not only the assumptions of their own taxa-
tion, but also the criteria that inform tax claims.

Finally, the third problem, related to the content of tax rules, re-
fers to the presence of an intrinsic material criteria of taxation that
ensures the rationality of the decisions contained in the tax system!®.
This question is both related to the creation of tax laws and the ex-
ercise of taxing power by the administration, which may find itself
faced with the application of tax laws informed by material criteria
of taxation that does not take into consideration the ability to pay of
the taxed individuals'®’. If we imagine a tax collection entirely discon-
nected from the ability to pay principle, situations could easily arise in
which, due to a total absence of ability to pay, uncollectable taxes are
required from taxpayers. Even the collection of taxes loosely linked to
taxpayers’ the ability to pay can lead to injustices and to inefficiencies
conducive to the emergence of parallel economies!®,

As mentioned above, there is no single recipe that will apply equal-
ly to all jurisdictions. All we can point to is the existence of common
principles of effectiveness that, in one way or another, are being ap-
plied in most modern tax systems. Principles that not only represent

106. Sérgio Vasques, Manual, de Direito Fiscal, 2* ed., 2018, p. 76.

107. The internal structure of tax rules also requires the resolution of other problems ad-
dressed by economists, and the solution can only be found in the way the tax system ar-
chitecture is structured. We are referring to the economic issues of fiscal neutrality, which
relates to the quality of taxes that do not interfere with nor disturb the optimal distribution
of resources in the economy, and the issue of fiscal efficiency that requires taxes suitable for
the pursuit of their socio-economic objectives. Cf. Sousa Franco, Financas Priblicas e Direito
Financeiro, 1980, Almedina, pp. 198-199 e 289-291.

108. The ability to pay principle is imposed both by the need to keep the consent granted
by taxpayers intact and by the requirement of system neutrality imposed by the separation
between the state and the economy, allowing taxation not to affect any of the conditions
on which the taxed manifestations of wealth are based.
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tried-and-true measures to achieve tax justice, but also bring with
them a greater sense of legitimacy in taxation. A perception that is
essential to reduce the operational costs, and therefore achieve the
efficiency of the legal and administrative apparatus, that are therefore
crucial sustainability requirements of any tax system.

In a recent publication!®”, Julian Kokott and Pasquale Pistone have
made an in-depth comparative analysis of several national constitu-
tions from all over the world, as well as international agreements and
taxpayers’ charters, concluding on the emergence of a set of common
foundational principles of taxation across the world. These principles
affect the treatment of taxpayers and condition taxation over multiple
jurisdictions, and can be considered as universalizable cornerstones
of effective taxation, operating as an external limit to the exercise of
fiscal sovereignty peacefully enforced and accepted by its recipients.
According to their research, compliance with these internationally
accepted standards should be a policy priority of all tax systems. To
this we add that it is certainly a feature of sustainable tax systems —
those that do the right things and that do them for their own sake. These
foundational minimum standards are essentially: (i) general principles
for taxpayers’ rights protection (rule of law, proportionality, fairness),
(ii) substantive rights (ability to pay, data protection, protection of
private property), (iii) procedural rights (access to documents, to be
heard, judicial protection), and (iv) rights related to sanctions.

As previously touched upon regarding the three problems that the
legal configuration of a tax system should solve, taxation must be
based on the law, which means that taxes need to be specifically im-
posed, modified, and repealed by acts passed by the legislative pow-
er. This means that taxpayers should be able to predict their current
and future tax liabilities, just by reference to the content of the law,
with a reasonable degree of accuracy. Clear and stable tax laws ensure
consistency, predictability, and fairness in the administration of tax-
es and enables taxpayers to adequately plan their affairs. The rule of

109. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022.
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law principle has multiple functions in protecting taxpayers: it ensures
legal certainty by preventing the arbitrary exercise of tax powers, in-
cluding the imposition of retroactive taxes; guarantees some level of
legitimacy of tax laws, imposing from the outset a separation of pow-
ers; and demands that taxation be consistent with criteria correspond-
ing to the value of justice!''%, which means respect for the fundamental
rights of taxpayers.

The rule of law principle also implies as corollary the principle of
proportionality. This is a supplementary instrument that establishes
a certain relationship between each measure and the goal it pursues,
monitoring the adequacy to achieve such a goal, and taking into ac-
count the potential side repercussions. It also helps reach the overall
goals of fairness of the tax system by serving as criteria to solve colli-
sions between potentially applicable norms, essentially between pre-
scriptive taxing norms and norms that establish fundamental rights in
favour of taxpayers. Proportionality does not constitute an absolute
legal value, but rather an adjudication principle that assists in estab-
lishing checks and balances in the exercise of taxing sovereignty!'!!.

Fairness connects taxation to several substantive principles such
as equality and neutrality!'2. All individuals are treated equally under
the law, regardless of their social or economic status and are therefore
subject to the same tax norms, without the possibility of there being
different categories of taxpayers. This principle is closely related to
the concepts of horizontal equity (all taxpayers are subject to taxation)
and vertical equity (all taxpayers are subject to taxation according to the
same criteria). This principle ensures that the tax system is, as much as
possible, fair and neutral, without artificially distorting the behaviours
of economically free agents or burdening disproportionately certain

110. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 492.

111. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 493.

112. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-

imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 494.
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sectors of the economy or segments of the population, by abstaining
from conditioning the behaviours of some agents in relation to others.

Substantive rights of taxpayers refer to universal standards that em-
anate from an attitude of consideration and respect for the intrinsic
value of each individual. This means both equal treatment and the
granting of the necessary autonomy in making the decisions of how to
conduct each person’s own life. Equality, which as we have seen is a
corollary of the rule of law principle, also appeals to a third dimension
of positive discrimination, through which all taxpayers, not only must
be subject to taxation according to the same criteria, but also that that
criteria should be each taxpayer’s ability to pay. This implies, not only
that each taxpayer should be treated as any other individual, not only
that the law should apply to all in such a way as to exclude privileges
and separate categories of taxpayers, but also that when taxing indi-
viduals, tax authorities must take into account as much as practicable,
each taxpayer’s ability to pay. Other substantive rights are the right to
protection of private property, a corollary of general autonomy, and
increasingly, with the impact of new technologies in taxation, data
and privacy protection rights.

To these we should add procedural rights which are instrumental
for the effective implementation of the above mentioned foundation-
al general principles and substantive rights that should inform all tax-
ation. These essentially are: the right to access documents, the right
to be heard in all types of proceedings, and the right to judicial pro-
tection in challenging or appealing administrative decisions'”’. Most
notably, procedural rights provide the checks and balances that allow
for taxation to take into consideration not only each taxpayer’s indi-
vidual rights, but also their particular circumstances. And these play a
crucial role in the rule of law principle, as laws are meant to be applied
and correspond to certain observable facts, and so depend on correct-
ness in ascertaining of those facts. By allowing judicial oversight on
the activities of the administration, these rights provide the system

113. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, p. 495.
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with the necessary mechanisms for self-control, so that the rule of law
imposes itself, separation of powers is applied and individual rights
become real.

Finally, a set of rights related to sanctions should be also noted!'“.
In this respect, the imposing nature of taxes implies a delicate balance
with the concurrent imposing of sanctions by the authorities. Taxes
should not be levied as sanctions and so, taxable events should not be
foreseen and imposed as sanctions to infractions. Sanctions for crim-
inal or administrative infractions should be imposed separately from
taxes, according to a specific procedure and taking into account its
specific ends and the seriousness of the offense. Only one sanction
should be applied to each violation and within the scope of a single
procedure. These principles together with the proportionality require-
ment of the applied sanctions and the privilege against self-incrimina-
tion, should be also considered necessary foundational guarantees to
secure adequate levels of taxpayer’s trust in a healthy tax system.

A well-structured, efficient and effective tax system can over time
generate the three pillars of good governance: (i) transparency, which
is essential for promoting trust, openness and accountability and
implies making information about policies, processes and decisions
available and accessible to the public; (ii) accountability, which re-
quires checks and balances, audits and oversight, making public offi-
cials responsible for their actions and decisions, causing them to act
in the best interests of the people they serve; and (iii) participation,
which requires governments to allow its citizens to engage in mean-
ingful public consultation, addressing citizen complaints, and making
adjustments to policies and practices based on feedback from the pub-
lict®.

The journey towards a more efficient, fair, and transparent tax sys-
tem is an ongoing process that must respect the specificities of each

114. Juliane Kokott and Pasquale Pistone, Taxpayers in International Law: International Min-
imum Standards for the Protection of Taxpayers’ Rights, Hart Publishing, 2022, pp. 497-498.

115. Jeffrey Sachs, The age of sustainable development, New York, Columbia University
Press, 2015, p. 503.
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country. One that, just by itself, has the capacity to lead to many
of the objectives of the 2030 Agenda, and may even go further in
the long term. By embracing some of our requirements for efficiency
such as new technologies, fostering trust and a culture of compliance,
enhancing international cooperation and by focusing other require-
ments for effectiveness, such as fairness, equitable and transparent
tax systems, governments can make decisive steps in achieving the
structural transformations required to achieve the SDGs. This collec-
tive effort will ultimately contribute to the development of societies
everywhere, benefiting all individuals and promoting a more equitable
and inclusive global community. In the rightful words of Ulrich Beck,

“The world city is a site of experimentation of new forms of climate citi-
zenship, new ways of inhabiting the world and new ways of reinventin,

h y habiting th ld and y ting
democracy”!1.

This is the challenge we face today.

116. Ulrich Beck, A metamorfose do mundo, edi¢des 70, 2017, p. 226-227.
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